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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FOUR

THE PEOPLE,

Plaintiff and R t

aintiff and Respondent, AQ98387
V.
MILTON LEWIS, JR., (Humboldt County
Super. Ct. No. CR0059978
Defendant and Appellant. Hpet © )

Appellant Milton Lewis, Jr. was convicted by a jury of two counts of assault with
a semiautomatic firearm (Pen. Code, § 245, subd. (b)), and with personal use of a firearm
(Pen. Code, § 12022.5, subd. (a)). He was sentenced to 22 years and 4 months in prison.
In this appeal, he raises issues of prosecutorial misconduct, and Wheeler (People v.
Wheeler (1978) 22 Cal.3d 258) and instructional error. In the published portion of this
opinion, we hold that the prosecutor did not commit misconduct by referring in
questioning and argument to appellant’s failure to request an Evans (Evans v. Superior
Court (1974) 11 Cal.3d 617) lineup. We conclude that the other claims of error also lack
merit and affirm the judgment.

I. BACKGROUND

The assaults took place around 2:00 a.m. on December 16, 2000, in the parking lot

of a Denny’s restaurant in Eureka. The assailant hit David Moore in the neck with a gun

(count one), and fired two shots in the direction of Keenin Ephriam, Cameron Matthews,

" Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified
for publication with the exception of parts II.B., II.C. and I1.D. of Discussion.



Delvin Hudson, and Lawrence Bady (count two). Over 15 witnesses at the scene testified
to what transpired. The issue in the case was whether appellant was the assailant.

Ephriam, Matthews, Hudson and Bady, students at Humboldt State University
(HSU), went to Denny’s in Ephriam’s gold Sentra. HSU students Moore and Timothy
Hair went there with Keion Morgan in Morgan’s green Civic. Before the Civic and
Sentra arrived at Denny’s, a group of appellant’s friends and acquaintances had gathered
there, including: Tyvonne Latimer, Jacoby Achane, Donald Bell, Palavi Vainuku, Mo
Charlo, Porsche Charlo, Emily Petra, Dee Dee Prudhomme, and Yolanda George.
Everyone was coming from Club West, which had closed at 1:00 a.m. Appellant, who
was known as “J.R.,” went to the club with Latimer, Achane, and Bell in a white Altima
rented to Achane’s mother. George testified that appellant went to Denny’s with
Porsche, Petra, Prudhomme, and her in Prudhomme’s van. George said that she sat on
appellant’s lap during the trip, and felt something hard, like a gun, in his waistband. She
turned and looked at the object and saw something shiny.

Ephriam had an argument with appellant outside the club after it closed. Ephriam
denied at trial that appellant threatened to “blow [his] brains out” during the argument,
but acknowledged reporting words to that effect to the police on the night of the
incidents. The argument between Ephriam and appellant was followed by a fistfight
between Ephriam’s friend Matthews and appellant’s friend Porsche, which the police
broke up. Eureka Police Officer James Jones saw appellant near the club when he was
dispatched to the disturbance, and reported later that night that appellant had his hair in
cornrows, and was wearing a red short-sleeved shirt and dark baggy pants.

Morgan drove the Civic to Denny’s with Moore in the passenger seat and Hair in
the back. Morgan stopped the car in the middle of a group of people in the parking lot to
talk to Porsche. Moore testified that a man came around to his side of the car, opened the
door, pulled out something shiny that appeared to be a gun, and hit him with something
on the neck. Morgan told Eureka Police Detective David Parris later that night that the
assailant had asked, “Was it one of you all who did it?”” and pulled a chrome handgun out

of his waistband and hit Moore with it. Moore lunged toward the driver’s side of the car



after he was hit and, according to a taped statement given by Vainuku, asked Porsche to
“tell him it wasn’t us.” In his statement, Vainuku said that Porsche was angry and
grabbed appellant; people were telling appellant to put the gun away, but Achane said,
“let his ass go to jail.” In his taped statement, Mo said that a green car pulled into the
parking lot, and he saw appellant, who appeared to be drunk, walk up to the car and pull
out a gun. Mo saw the man in the passenger seat jump to the other side of the car, but did
not see appellant hit the man with the gun.

When they were interviewed by Parris later that night, Moore, Hair and Morgan
were shown two six-photo lineups: appellant was pictured in photo two in lineup one;
Latimer was shown in photo two in lineup two. Latimer testified that people often
confuse him with appellant, especially when their hair is braided." Moore testified that he
did not see his assailant’s face. Moore identified Latimer as the assailant from the photo
lineups, and told Parris that he had seen his assailant get into the white Altima at the club.
Hair did not identify either appellant or Latimer from the photo lineups; he thought that
the man depicted in photo six in one of the lineups resembled the assailant. Morgan
identified appellant as the assailant from the lineups but declined to identify him in court.
Morgan described appellant at trial as a “changed man,” and testified that appellant was
not the one who assaulted Moore.

After the assault on Moore, Morgan drove out of the parking lot toward the police
station next to the restaurant. Ephriam saw Morgan’s car leaving the lot as he was
driving in. In her interview with Parris a few days after the incidents, Prudhomme said
that when the gold car pulled into the other end of the lot, she tried to calm appellant
down and hold him back. In their statements, Mo and Vainuku said that when the other
car arrived, everyone pointed and said “there they are,” “that’s them.” Ephriam

recognized the man he had argued with at the club; people tried to hold the man back, but

! In the lineup photos, appellant’s hair is braided and pulled back off his face and
behind his head, while Latimer’s hair is braided and falling to the side and over his face.



he broke away and walked toward Ephriam, Hudson, Bady, and Matthews as they were
getting out of the car.

Ephriam testified that the man pulled out a silver gun and fired two shots; two .40
caliber shell casings were recovered by the police at the scene. Hudson testified that the
man who had argued with Ephriam at the club came toward them and fired at them from
the middle of the Denny’s lot. Bady testified that when they got to Denny’s he saw the
men who had argued and fought with Ephriam and Matthews at the club, and that he
heard shots as he was getting out of the car. Matthews testified that the men from the
club were walking toward them, and that he was bent over, putting his shirt in the car
prepared to fight again, when he heard the shots, so he did not see who fired the gun. In
his statement, Mo said that he watched from close range as appellant pulled out a gun, ran
toward the people in the car, and fired twice, pointing the gun straight toward the vehicle.
In his statement, Vainuku said that appellant walked over, pulled out a gun, fired twice,
and tried to fire again but the gun jammed.

Ephriam and Hudson identified appellant from the photo lineups and in court as
the shooter. Bady and Matthews, who did not see the shots fired, identified appellant
from the photo lineups as the man who had argued with Ephriam. Matthews
“guaranteed” that he could identify the assailant when he saw the photo lineup, and
reiterated his identification of appellant at trial. Bady stood next to Ephriam during the
argument with appellant; he and Hudson testified that they got a good look at appellant at
that time. Ephriam testified that he stood a foot and a half away from appellant during
the argument, in an area illuminated by street lamps.

In court or in their interviews with Parris, Ephriam, Hudson, Bady, and Matthews
said that appellant had his hair braided and was wearing a red shirt on the night of the
incidents. Tracy Gothier, a Eureka police dispatcher, was working at the police station
next to Denny’s at 1:51 a.m. that night when she heard shots and went to her second story
window overlooking the well-lit restaurant parking lot. She testified that there were

many people out in the lot, and that she observed a slender African-American man with



braided hair in a baggy white sweatshirt standing by a car holding a silver gun.” She
broadcast a report of a shooter wearing a white sweatshirt.

When the shots were fired, Matthews dove into the back seat of the Sentra, and
Ephriam, Hudson, and Bady ran out of the parking lot toward the police station. Hudson
reported to Parris that when he got to the police station and looked back, he saw their
assailant get into and out of the white Altima in the Denny’s lot. In his statement,
Vainuku said that people were telling appellant to “get out of [t]here,” and that he saw
appellant leave the scene. Hair, riding with Morgan and Moore, saw Ephriam, Hudson,
and Bady running down the street; Morgan picked them up and they returned to the
Denny’s lot.

Officer Todd Wilcox arrived at Denny’s looking for an African-American male in
a white sweatshirt, but based on descriptions of the shooter at the scene, started looking
for someone with cornrows wearing a red shirt and red shoes. Ephriam, Matthews, and
Hudson reported that night that the assailant wore a red shirt, red shoes, and blue jeans.
They and Bady described the assailant as a man in his 20’s, 5°7” to 5°10”; Matthews said
that the man was thin, and Bady estimated that he weighed 160 pounds. Morgan thought
that the assailant was 57" and 145 pounds; Moore said that the assailant was 5°9” or
5’10” and 160 pounds, and that he was wearing a red shirt, long red jacket, and jeans;
Hair described the assailant as a 19 or 20 year old wearing a red shirt. When Petra was
interviewed a few days after the incidents, she recalled that appellant wore a red shirt and
blue jeans that night. Appellant is 5°10” and weighed 145 pounds when he was taken
into custody a month later.

In her interview, Petra said that Latimer wore a red and beige plaid shirt and a jean
jacket that night, and she testified at trial that he usually wears braids. Wilcox questioned
a man at Denny’s in cornrows and a red shirt and shoes; the man was wearing a wide-

striped shirt under a black jacket. The man had a Hertz key ring and no identification.

2 Gothier, like Ephriam, Bady, and Matthews, testified that the shooter’s braids
were pulled back off his face.



Wilcox let the man go without getting his name because the assailant was described as
someone wearing a solid red shirt. At trial, Achane recalled the police interviewing
Latimer at Denny’s. Latimer testified that the police frisked him, said “you’re J.R.,” and
then let him go. Latimer told Parris that he had worn a “shiny dark outfit” and red tennis
shoes that night; he could not remember at trial whether his hair had been braided.
Latimer testified that he did not have a gun that night and denied committing the assaults.

Officer Wilcox testified that he had contact with appellant several months after the
incidents, in August 2001, when he went to appellant’s house to investigate a vandalism.
He said he recognized appellant on that occasion as the man in the striped shirt he had
questioned at Denny’s. When Wilcox later saw appellant’s photo lineup, he told Parris
he recalled talking to appellant that night, and he prepared a supplemental report of the
encounter after reporting it to Parris. Although Wilcox was “100 percent confident” that
he had questioned appellant at Denny’s, the prosecution argued that he had talked to
Latimer, not appellant.

The man Wilcox questioned at Denny’s said that his Hertz ring was for keys to a
friend’s car. He said that he had been the designated driver, and had gotten the keys from
Petra. Petra had the keys that matched the ring, but refused to tell Wilcox who gave them
to her. Achane told Wilcox that he had given Petra the keys to roll up the windows on his
mother’s white Altima. Latimer and Achane said that Latimer drove Bell and them to
Denny’s in Achane’s car; Achane said he had been too drunk to drive.> Achane testified
that he drove appellant, Latimer and Bell to the club, but that appellant was “goin’ out of

town” and did not go with them to Denny’s. An identification card with Latimer’s name

3 When Achane was interviewed at the scene he said that he had driven to
Denny’s alone. Although Achane, a convicted felon, insisted at trial “I’m a honest dude,”
Parris said that he had interviewed Achane many times, and that when Achane’s
“mouth’s moving, he’s lying.” When Parris was asked by defense counsel whether
others involved in the case had lied to him in the past, Parris said that appellant, Latimer,
Bell, and Porsche were liars, but that Mo and George were not.



and photo was found near the Altima; appellant’s fingerprints were found in the Altima
on the driver’s side back door.

Parris went to an address in Eureka to arrest appellant on January 10, 2001, but
appellant was not there. Shortly after Parris returned to the police station that day he
received a phone call from appellant. Part of the conversation was taped and the tape was
played for the jury at trial. Appellant told Parris that he had been in Pittsburgh,
California on the night of the incidents. Parris urged appellant to turn himself in, but
appellant hung up the phone and did not surrender. Appellant was apprehended in
Richmond, California on January 24, 2001; he did not have any identification when he
was arrested, and told the officer that his name was Michael Lawson, Junior.

At trial, none of appellant’s friends identified him as the assailant. Latimer said
that he did not see appellant at the club or at Denny’s. Achane, as has been noted, said
appellant went to the club but not to Denny’s. Bell said he went with appellant, Achane,
and Latimer to the club, but he had a lot to drink at the club and could not remember what
happened after it closed. Porsche told Parris that appellant had been angry and “acting
stupid” at Denny’s. At trial, Porsche did not remember seeing appellant at Denny’s. He
said he lied to Parris, and told him what he wanted to hear. Petra saw appellant at the
club, but not at Denny’s. Prudhomme saw appellant at Denny’s, but did not remember
seeing him in the parking lot. George heard shots at Denny’s, but did not see anyone
there with a gun. Vainuku and Mo gave statements incriminating appellant, but at trial
could not remember anything that happened at Denny’s. The prosecutor dubbed it “the
case of the fortuitously forgetful friends.”

Parris was questioned at some length about the procedures he used with the photo
lineups. He said that it was his practice not to put suspects together in the same lineup.
He would create a separate lineup for each suspect, grouped with people with similar
features who the witnesses did not know. Parris did not prepare photo lineups for Achane
or Porsche because he did not regard them as suspects. The lineups for appellant and
Latimer consisted of prior booking photos. Parris knew that his photo of Lattimer was an

old photo, but he thought it was a “good likeness” and said he did the best he could with



what he had to work with that night. “I was in a position at that time at the early morning
hours,” Parris explained, “to use what I had in front of me. When I was going to be able
to get back with these kids was unknown. I knew many of them lived out of town. I had
a lineup that was given to me that [ probably wasn’t completely happy with. But I had to
make use with what [ had. And, of course, I didn’t have another photo of Tyvonne to put
into a lineup. So I used what I had and showed it.”*

Latimer’s hair was not in cornrows when Parris took his picture two days after the
incidents. Parris did not, “for fear of confusion,” show a new lineup with the more recent
photo of Latimer to anyone who had viewed the prior lineups. “If I show them the
second lineup,” Parris said, “there’s always that possibility that they may direct their
attention towards the individual because now they’re seeing a second photo in a second
lineup of . . . the same individual I’ve had earlier. So it can . .. taint that identification.”
At trial, Parris was shown a Department of Motor Vehicles photo of Latimer in cornrows
taken two weeks before the incident. Parris admitted that Latimer “actually look[ed] a
little bit like” appellant in that photo, but he did not consider it a good picture of Latimer,
and could not have used it on the night of the incidents because DMV photos take several
days to obtain.

Parris questioned Petra, Moore, Morgan, Hair, Bady, Matthews, Ephriam, and
Hudson, in that order, at the police station that night. Parris did not show the lineups to
Petra because they had not been completed before her interview concluded. Parris

showed Moore, who identified Latimer as the assailant, lineup two (with Latimer) first,

* As has been indicated, an identification card with Latimer’s photo was
recovered at the scene. It is unclear whether that photo was more current than the one
used in the lineup or whether it could have been incorporated into the lineup; nothing was
made of those matters at trial. The witnesses who “lived out of town” were apparently
the HSU-student victims (e.g., Ephriam and Moore were from Los Angeles, Bady was
from Vacaville); appellant and his friends were evidently locals (Parris said that he was
familiar with all the potential suspects, and that Vainuku and Mo had grown up with
appellant; Mo called appellant a “neighborhood kid’; Achane’s mother said that the
“whole clan”—appellant, Latimer, Bell, Porsche, and Mo—were like sons to her, etc).



and lineup one (with appellant) second. The others—who, aside from Hair, all identified
appellant as the assailant—were shown lineup one (with appellant) first, and lineup two
(with Latimer) second. When Parris was asked whether Moore was the only one shown
Latimer’s lineup first, he answered, “That could be. Actually, it never came to my
attention. But now that you mention it, yes, I guess that’s true. They [the witnesses other
than Moore] might have been shown 1 versus 2 first [—I don’t recall. But now that you
mention it, yes, that could very well be.”

After Vainuku and Mo implicated appellant in the assaults, Parris showed them
appellant’s lineup to confirm that they were talking about him; Parris did not think it was
necessary to show them both lineups because they knew appellant well and had identified
him by name. Parris did not conduct a live lineup with appellant after his capture
because he was satisfied with the identifications from the photo lineups.

Ephriam, Vainuku, and George said they were testifying only because they had
been subpoenaed. When asked whether his testimony made him concerned for his safety,
Ephriam said, “You always got to be concerned for your safety, period.” Vainuku said
that his father had advised him against testifying. When asked if she felt anything
unusual when she was going to Denny’s on appellant’s lap, George replied, “Do I have to
answer that question?”

When asked about his reactions to the shots in the parking lot, Latimer remarked,
“[TThings like that don’t happen out here. We don’t live in the city. So I’'m not—I don’t
got nothin’ to be scared of like that.”

The evidence was presented in 11 half-day court sessions; the jury deliberated less
than three hours before rendering its verdicts.

I1. DISCUSSION
A. Questions and Comments on Appellant’s Failure to Request a Lineup

Appellant contends that the prosecutor committed misconduct in the questioning
of Detective Parris and in closing argument by referring to appellant’s failure to demand
a live lineup. (See Evans v. Superior Court, supra, 11 Cal.3d at p. 625 [lineup may be

ordered on defense motion].)



(1) Record

After Parris was cross-examined on his lineup procedures, the prosecutor asked
him, “Now, you are aware, were you not, that prior to the time of the preliminary hearing,
the defendant is entitled to demand a live lineup?” When Parris said, “yes,” the
prosecutor asked whether appellant had made any such demand. Before Parris could
answer, defense counsel objected that this questioning “unfairly shifts the burden,” and
“is akin . . . to a Doyle error.” (Doyle v. Ohio (1976) 426 U.S. 610 [prohibiting use of
defendant’s post-arrest, post-Miranda silence to impeach the defense case].) Counsel
moved to strike, and asked for the jury to be admonished “that what the defendant says or
does [in his defense] is not admissible.” After the jury was excused, counsel reiterated
his objection that the questioning was “tantamount to Doyle error.” The prosecutor
argued that the questioning was proper because it concerned appellant’s appearance,
rather than his testimony, and thus did not involve his right to remain silent. The
prosecutor submitted that he could comment on appellant’s failure to produce relevant
evidence. The objection was overruled, the motion to strike was denied, and there was no
further examination on the subject.

The defense maintained in closing argument that Latimer had committed the
assaults, and that the identifications of appellant were suspect because the photo lineups
were tainted. Defense counsel noted that appellant was the only one in the photos who
matched the descriptions of the assailant as someone with braids tied back. (See fns. 1
and 2, ante.) He argued that only one lineup, with appellant’s photo and a recent photo of
Latimer, should have been used. He also observed that the defense did not “need to
prove anything.”

The prosecutor responded, without objection, that “we know from Detective
Parris, you know, that the defendant has a right to a live lineup. Bring the witnesses in,
see them in the flesh. You don’t have to—there’s some concern about the validity of the
identification. You have a right to that. No such lineup was ever requested. Parris didn’t
put one on because Parris was satisfied with the—with the accuracy of the identifications

that he had. No need for it. This—this kind of argument where you’re saying that
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you’ve got a tainted lineup and all of this is something that could have been cleared up
early on and wasn’t, that’s akin to me—to like the Mendes (sic) brothers who killed their
parents and then come into court and say: ‘Feel sorry for me because I'm—I’m an
orphan.”

(2) Analysis

Appellant renews his claim that the questioning and argument about his failure to
demand a lineup was “akin” to error under Doyle v. Ohio, supra, 426 U.S. 610, which
prohibits the prosecution from exploiting a defendant’s post-Miranda-advisement silence.
Since Miranda warnings implicitly indicate that the defendant’s silence will not be used
against him, it is unfair to use that silence to impeach the defense at trial. (People v. Earp
(1999) 20 Cal.4th 826, 856; People v. Hurd (1998) 62 Cal.App.4th 1084, 1092.) Doyle
error can occur either in questioning of witnesses or jury argument. (People v. Evans
(1994) 25 Cal.App.4th 358, 368.) A single unanswered question may constitute Doyle
error if the question improperly refers to the defendant’s silence and a defense objection
to the question is erroneously overruled. (/d. at p. 369.)

Appellant also renews the argument that questioning and comment on his failure
to request a lineup improperly shifted the burden of proof in the case—an error, he
submits, “akin” to that under Griffin v. California (1965) 380 U.S. 609, which prohibits
the prosecution from exploiting the defendant’s failure to testify at trial. (See generally
People v. Brown (2003) 31 Cal.4th 518, 554 [stating Griffin rule]; People v. Bradford
(1997) 15 Cal.4th 1229, 1338-1340 [rejecting claims of Griffin error and impermissible
burden shifting]; People v. Austin (1994) 23 Cal.App.4th 1596, 1611, disapproved on
another point in People v. Palmer (2001) 24 Cal.4th 856, 861, 867 [observing that Doyle
and Griffin both involved attempts to take unfair advantage of the defendant’s silence].)
Appellant cites several basic jury instructions (which were given in this case) in support
of this argument. (CALJIC Nos. 2.90 [the defendant is presumed innocent; the
prosecution bears the burden of proof]; 2.60 [no inference can be drawn from the

defendant’s failure to testify]; 2.61 [the defendant may choose to rely on the state of the
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evidence in deciding whether to testify; no lack of testimony on the defendant’s part
makes up for the People’s failure of proof].)

It has long been established that “although Griffin prohibits reference to a
defendant’s failure to take the stand in his own defense, that rule ‘does not extend to
comments on the state of the evidence or on the failure of the defense to introduce
material evidence or to call logical witnesses.” ” (People v. Vargas (1973) 9 Cal.3d 470,
475; see 5 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Criminal Trial, § 575, pp.
822-823 [collecting cases].) Thus, “[a]s a general principle, prosecutors may allude to
the defense’s failure to present exculpatory evidence” (People v. Guzman (2000) 80
Cal.App.4th 1282, 1289), and such commentary does not ordinarily violate Griffin or
erroneously imply that the defendant bears a burden of proof (e.g., People v. Bradford,
supra, 15 Cal.4th at pp. 1338-1340; People v. Ratliff (1986) 41 Cal.3d 675, 690-691).
Griffin and Doyle’s protection of the right to remain silent is a “shield,” not a “sword”
that can be used to “cut off the prosecution’s ‘fair response’ to the evidence or argument
of the defendant.” (People v. Austin, supra, 23 Cal.App.4th at p. 1612, quoting United
States v. Robinson (1988) 485 U.S. 25, 32.) Questions or argument suggesting that the
defendant did not have a fair opportunity to explain his innocence can open the door to
evidence and comment on his silence. (People v. Austin, supra, at pp. 1612-1613.)

Here, alleged deficiencies in the police lineups were a centerpiece of the defense
case. Defense counsel asked numerous questions of Detective Parris seeking to impugn
the procedures he employed with the photo lineups. Counsel argued to the jury that the
two lineups Parris used were inappropriately suggestive, and that witnesses should have
been shown a third lineup with a photo of appellant and a more recent one of Latimer.
The prosecution could properly respond to those criticisms by showing that appellant did
not pursue a potential remedy: he could have requested a live lineup that might have
eliminated his professed concerns. (See People v. Green (1979) 95 Cal.App.3d 991,
1004 [defendant concerned with suggestive identification has “readily available remedy”
of demanding pretrial lineup].) Questions and arguments about appellant’s ability to

make such a request permissibly referred to his failure to develop exculpatory evidence;
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they were not aimed at the exercise of his right to remain silent and were not likely to be
understood by the jury as reflecting on that right. (See People v. Guzman, supra, 80
Cal.App.4th at p. 1289; e.g., People v. Brown, supra, 31 Cal.4th at p. 554 [comments
merely emphasized failure to present material evidence and did not seek to capitalize on
the failure to testify]; People v. Lewis (2001) 25 Cal.4th 610, 670-671 [remarks did not
expressly or impliedly refer to invocation of right to silence and would not have been so
understood]; People v. Morris (1988) 46 Cal.3d 1, 36, disapproved on another point in /n
re Sassounian (1995) 9 Cal.4th 535, 543, fn. 5, 545, fn. 6 [no indirect reference to failure
to testify].)

Appellant maintains that there was no right to comment on the failure to produce
material evidence or call logical witnesses in this instance because “the logical witness he
did not call was himself.” It may be Griffin error to argue to the jury “that certain
testimony or evidence is uncontradicted, if such contradiction or denial could be provided
only by the defendant, who therefore would be required to take the witness stand.”
(People v. Bradford, supra, 15 Cal.4th at p. 1339.) However, there is no such error when
the prosecutor refers to a lack of proof “which might have been presented in the form of
physical evidence or testimony other than that of defendant.” (/d. at p. 1340, italics
added.) Here, the questions and comments involved appearance in a lineup, a form of
“nontestimonial, physical evidence” outside the privilege against self-incrimination
protected by Griffin and Doyle. (People v. Johnson (1992) 3 Cal.4th 1183, 1221-1222;
People v. Williams (1977) 68 Cal.App.3d 36, 45, disapproved on another point in People
v. Bustamonte (1981) 30 Cal.3d 88, 102; People v. Austin, supra, 23 Cal.App.4th at
p. 1611; see also People v. Preston (1973) 9 Cal.3d 308, 315 [permitting comment on
defendant’s “nonassertive conduct prior to trial” if conduct is not an exercise of the Fifth
Amendment privilege].) Because lineups do not implicate the right to remain silent,
Griffin and Doyle do not prohibit comment on refusal to participate in a lineup (People v.
Johnson, supra, 3 Cal.4th at pp. 1221-1222) or, in our judgment, on failure to request

one. Accordingly, the Griffin-Doyle objection was correctly overruled.
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Appellant contends that a different conclusion is required under People v. Lindsey
(1988) 205 Cal.App.3d 112, and People v. Conover (1966) 243 Cal.App.2d 38, but those
cases are inapposite. In Lindsey, the prosecutor committed Doyle error by arguing to the
jury that defense counsel should have revealed the defendant’s alibi defense prior to trial.
(People v. Lindsey, supra, at pp. 116-117.) As we have explained, no Doyle error was
committed here. Conover held that it was misconduct for the prosecutor to comment on
the defendant’s failure to call a witness at the preliminary hearing because the
defendant’s guilt was not at issue in that proceeding. (People v. Conover, supra, at
p. 49.) Appellant argues that the same kind of misconduct occurred in this case because
the questions to Parris concerned the right to demand a lineup “prior to the time of the
preliminary hearing.” Here, however, the reference to proof prior to the preliminary
hearing did not necessarily imply that appellant was obliged to introduce evidence at that
hearing; the question merely reflected the usual timing of an Evans motion. (See Evans
v. Superior Court, supra, 11 Cal.3d at p. 626 [motion for a lineup should be made as soon
as practicable after arrest or arraignment]; People v. Burke (1980) 102 Cal.App.3d 932,
942, fn. 7; Cal. Criminal Law: Procedure and Practice (Cont.Ed.Bar 6th ed. 2002)

§ 19.17, p. 484 [defendant must generally decide before the preliminary hearing whether
to request a lineup].)

Appellant notes that Evans motions are not automatically granted (see Evans v.
Superior Court, supra, 11 Cal.3d at pp. 625-626 [factors to be weighed in ruling on the
motion]), and submits that the questions and arguments about the lineup were improper
insofar as they created the erroneous impression that he had an absolute right to a lineup
upon request. However, no objections were made on that ground below (Evid. Code,

§ 353, subd. (a) [waiver of objections to evidence]; People v. Williams (1997) 16 Cal.4th
153, 220-221 [waiver of objections to argument]), and even if counsel could be deemed
incompetent for neglecting to make such objections, appellant was not prejudiced by
those failures (People v. Fosselman (1983) 33 Cal.3d 572, 584). It is not reasonably
probable that the outcome would have been different if the jury had learned that a defense

motion for a lineup could have been denied; the central point—that appellant never even

14



tried to pursue that potential remedy despite his alleged concerns with the police
lineups—would have remained.

Appellant argues that the prosecutor also committed misconduct by likening his
failure to request a lineup to the Menendez brothers’ notorious murders of their parents.
(Menendez v. Superior Court (1992) 3 Cal.4th 435.) While the gravity of appellant’s
omission was hardly comparable to that of the Menendez brothers’ acts, the (strained)
logic, presumably, was that defendants should not benefit from problems (tainted
identifications, having been orphaned) they themselves created (by failing to move for a
lineup, by killing their parents). Prosecutors are permitted to make vigorous, colorful
arguments with obvious hyperbole like that used here (see People v. Williams, supra, 16
Cal.4th at p. 221; People v. Visciotti (1992) 2 Cal.4th 1, 81, fn. 44), and there is no
reasonable likelihood the jury would have confused appellant’s case with that of the
Menendez brothers (see People v. Cunningham (2001) 25 Cal.4th 926, 1002; People v.
Ochoa (1998) 19 Cal.4th 353, 427). Thus, while the comparison seems inapt, it did not
rise to the level of misconduct. Further, because an admonition to ignore the argument
would have cured any possible harm, any error as to the argument was waived by the
failure to object and request an admonition. (People v. Riel (2000) 22 Cal.4th 1153,
1212-1213; People v. Wharton (1991) 53 Cal.3d 522, 566.) Defense counsel could have
reasonably decided to forego the objection to avoid highlighting the argument; thus,
contrary to appellant’s claim, there was no incompetence of counsel on that score.
(People v. Frye (1998) 18 Cal.4th 894, 979; People v. Padilla (1995) 11 Cal.4th 891,
940, disapproved on another point in People v. Hill (1998) 17 Cal.4th 800, 823, fn. 1;
People v. Wharton, supra, at p. 567.)

B. Other Alleged Misconduct in Argument”

Appellant argues that the prosecutor committed misconduct by disparaging the

defense function in his closing arguments. The prosecutor argued, “An attorney is an

advocate. He is a proponent of one side or the other. [q] It is—it is my job, if I can, to

" See footnote, ante, page 1.
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convince you that the evidence and reasonable inferences you can draw from that
evidence establishes beyond a reasonable doubt that the charge against the defendant is
true. [q] It’s [defense counsel’s] task or job to get his guy off.” Appellant stops the quote
there, but the prosecutor continued, “So as you listen to us, keep in mind that we
advocates, that we are trying to persuade you of the correctness of our particular
position.” Defense counsel did not object to these statements, but responded in his
closing argument, ““I take some offense at the pejorative objective that my job is to get
Mr. Lewis off . . . my job is to see that justice is done.”

Appellant contends that by describing defense counsel’s function as “get[ing] his
guy off” the prosecutor improperly implied that counsel would seek to deceive the jury.
(See People v. Cummings (1993) 4 Cal.4th 1233, 1302.) However, this statement, along
with the reminder that the attorneys were advocates, would have been understood by the
jury as a warning against the defense interpretation of the evidence, not as a personal
attack on defense counsel. (See People v. Cunningham, supra, 25 Cal.4th at pp. 1002-
1003 [statements that defense counsel’s job was to “create straw men” and “put up
smoke, red herrings” were not misconduct]; People v. Gionis (1995) 9 Cal.4th 1196,
1216, 1217, fn. 13 [claims that lawyers freely interpret the truth “properly served to
remind the jury to focus on the relevant evidence and to not be swayed by argument
alone”]; People v. Miller (1990) 50 Cal.3d 954, 997; People v. Bell (1989) 49 Cal.3d 502,
538.)

The prosecutor ventured that there were only “a limited number of defenses,”
described various defenses like alibi, self-defense, and unconsciousness that did not
“apply here,” and concluded, “So we come down to the—you know, final I guess
SODDI. It’s S-O-D-D-1. Some other dude did it.” Appellant contends that this
argument conveyed an overly cynical view of the defense function by suggesting that
“any given defense is always a sham.” However, it is unlikely that the jury would have
given the remarks that objectionable interpretation. (People v. Cunningham, supra, 25
Cal.4th at p. 1002; People v. Ochoa, supra, 19 Cal.4th at p. 427.) The prosecutor merely

identified a number of defenses that were not being asserted (for whatever rhetorical
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worth that argument might have) and supplied an acronym for the defense theory. The
comments were permissible observations on the defense case.

After the defense argued that Latimer was the perpetrator, the prosecutor said,
“Listening to [defense counsel], I can appreciate again his great skill as an advocate, the
zealousness with which he approaches his task. [9] One thing that has kind of run
through my mind throughout this proceeding is I’'m sure glad that ’'m not trying to
convict Tyvonne Latimer, because I would have one person who says that he was trying
to get out of the driver’s side of the door and who identified Tyvonne as his assailant.
That is Mr. Moore. [4]] And at this point, I would be faced with all of the other evidence
that says that it wasn’t Tyvonne Latimer at all who committed this particular offense.”
The prosecutor then went on to observe that Latimer had no motive for the assaults, and
to contrast at length the evidence implicating Latimer and appellant. In appellant’s view,
the quoted passage “comes perilously close” to an improper profession of personal belief
in appellant’s guilt. However, the remarks were permissible comments on the strength of
the prosecution and defense theories, and on the state of the evidence.

Appellant charges the prosecutor with misconduct for improperly alluding to race
in closing arguments. The prosecutor said that a “[n]Jumber of the witnesses we’ve had
here are young men who have come to this county or who came to this county from large
urban areas in the south. And [a] couple of them indicated that they have concerns about
their safety.” He later added, “It is a tragic fact about our society that people are afraid.
They’re afraid. There are some places in this state where you can’t go. Some places
where groups have control and they rely on intimidation and force and threats. Humboldt
county isn’t like that. But there are places like that in the state. That’s why we have
statutes dealing with gangs. That’s why we have regulations in schools and things.”

Appellant argues that these comments “introduced an entirely irrelevant factor for
the jury’s consideration—the ‘differentness’ of the witnesses from the jury,” and
impermissibly “injected a provincial ‘us vs. them’ attitude” into the case. Although there
were no explicit references to race, appellant submits that “the unspoken fact of the

witnesses’ race lay just under the surface of their ‘urban’ origins,” and notes that the

17



prosecutor had observed in voir dire that African Americans were a “significant
minority” in Humboldt County. Appellant contends that the references to gangs and
school rules were also irrelevant, and “merely an appeal to the passions and prejudices of
the jury.”

The comments at issue were not aimed at appellant because he was apparently
from the local area. (See fn. 4, ante; compare U.S. v. Cannon (8th Cir. 1996) 88 F.3d
1495, 1502, 1503 [improper “appeal to parochial allegiances” where defendants were not
locals].) The “whole clan” of friends (to use one of their mother’s expressions) who were
trying to cover up for appellant were also locals. (Fn. 4, ante.) Fear was expressed by as
many witnesses who were locals as by those from out of town. Thus, whatever else
might be said about it, the argument in question made little sense.”

In any event, since the argument was not so inflammatory that an admonition to
ignore it could not have cured any potential harm, any error as to it was waived by the
failure to object and request an admonition below. (People v. Riel, supra, 22 Cal.4th at
pp. 1212-1213; People v. Wharton, supra, 53 Cal.3d 522, 566.) Counsel could have
thought that the argument was too misplaced to warrant an objection, and cannot be
deemed incompetent for failing to make one. (People v. Frye, supra, 18 Cal.4th at p.
979; People v. Padilla, supra, 11 Cal.4th at p. 940; People v. Wharton, supra, at p. 567.)

> Latimer’s these-things-don’t-happen-here remark was equally anomalous in the
context of the cross-examination where it occurred, when he was asked why he did not
notice who fired the shots at Denny’s. Latimer said that after he heard the shots he
checked to make sure that Achane and Bell were okay. “Q. Then what did you do?
[91 A. We just stood there. There was nothin’ to do. The police was comin’. []] Q.
You weren’t at all concerned about who in the parking lot might have a gun and—and
who might have fired those two shots? [{] A. Nope. [] Q. Why not? [] A. ‘Cause
things like that don’t happen out here. We don’t live in the city. So I’m not I don’t
got nothin’ to be scared of like that. [] Q. But something like that had just happened?
[11 A. Yeah. [q] Q. But you—you weren’t concerned about who might have fired those
shots? [§] A. Concerned? What do you mean ‘concerned’? Like you wanted me to look
around and be nosy? I’m not gonna look around and be nosy so I can get shot. I’m not
worried about—I’m gonna go about my motherfuckin’ business.”
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Even if counsel should have objected, it is not reasonably probable that the verdicts could
have turned on these remarks. (People v. Fosselman, supra, 33 Cal.3d at p. 584.)
C. Wheeler Ruling’

Appellant contends that the court erroneously denied his Wheeler motion after the
prosecution exercised a peremptory challenge against a prospective African-American
juror. Peremptory challenges may not be used to strike prospective jurors on the basis of
group bias. (People v. Wheeler, supra, 22 Cal.3d at pp. 276-277; Batson v. Kentucky
(1986) 476 U.S. 79, 89.) A party claiming improper use of peremptory challenges has
the initial burden of establishing a prima facie case of purposeful discrimination. (People
v. Williams (1997) 16 Cal.4th 635, 663-664.) “[T]o state a prima facie case, the objector
must show that it is more likely than not the other party’s peremptory challenges, if
unexplained, were based on impermissible group bias.” (People v. Johnson (2003) 30
Cal.4th 1302, 1318, cert. granted sub. nom. Johnson v. California (2003)  U.S.
[124 S.Ct. 817].) If the defendant establishes a prima facie case, the burden shifts to the
prosecution to provide a neutral, unbiased explanation for the challenge. (See generally
id. at pp. 1310, 1312, quoting People v. Wheeler, supra, 22 Cal.3d at pp. 281-282 and
Batson v. Kentucky, supra, 476 U.S. at pp. 97-98.)

Because judges’ personal observations are involved in deciding Wheeler motions,
such rulings are reviewed with considerable deference. (People v. Johnson, supra, 30
Cal.4th at p. 1325; People v. Crittenden (1994) 9 Cal.4th 83, 117.) We must affirm if the
record suggests reasonable grounds for the peremptory challenge. (/bid.) “[E]ven a
‘trivial’ reason” for the challenge “if genuine and neutral, will suffice.” (People v. Arias
(1996) 13 Cal.4th 92, 136; e.g., People v. Turner (1994) 8 Cal.4th 137, 165, 170-171
[hostile body language]; People v. Johnson (1989) 47 Cal.3d 1194, 1217-1218.) The
issue on appeal is one of substantial evidence (People v. Alvarez (1996) 14 Cal.4th 155,
196-197), and only “one legitimate race-neutral explanation” is required to sustain a

finding that a challenge was permissible (People v. Williams, supra, 16 Cal.4th at p. 666).

" See footnote, ante, page 1.
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The juror here, S. G., indicated that a brother and cousin had been convicted of
criminal offenses. She did not know her brother’s offense, but said that he had failed to
meet with his probation officer. She said that she had graduated from HSU with a major
in forestry, and had worked seasonally in the Forest Service for 10 years as a file and
forest technician. She had worked part time as a security guard at College of the
Redwoods, and was currently a direct care worker in a nursing home. She had some law
enforcement training at the Forest Service and College of the Redwoods. She was trained
to write citations in areas she patrolled for the Forest Service, and wrote tickets at College
of the Redwoods. The training was “really just the basics like, um, how to maintain your
appearance, your stance, . . . who in the hierarchy, who would you call on if the situation
would rise to something out of my hands.” Her work had not led to involvement in a
criminal case; a confrontation she had with someone while working at the Forest Service
was resolved without any charges being brought. She described herself as “unbiased”
and “open minded.” When asked by defense counsel whether she thought she would be a
good juror, she said, “Yes. [ know I would.”

The first of the six peremptory challenges the prosecutor used was against S. G.
The defense brought a Wheeler motion, indicating that S. G. was the only African-
American “in the entire venire,” and arguing that she had “expressed no reservations
about her ability to be fair. She’s got experience, family related experience with the
criminal justice system. She’s worked in a, sounds like, a quasi law enforcement
capacity and had some basic law enforcement training. She’s well educated.” Defense
counsel could “think of no reason why a peremptory challenge ought to be granted.”

The prosecutor acknowledged that S. G. was the only African-American on the
panel of prospective jurors, but observed that African-Americans were a “significant
minority” in Humboldt County. In view of that scarcity, he said that when he decided
“early on in this proceeding” to excuse S. G., he anticipated having to respond to a
Wheeler motion. Thus, while his belief that S. G. would not be a fair and impartial juror
was “a gut reaction more than anything else,” he had written “a whole bunch” of notes to

explain his reasons for the challenge.
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The prosecutor noted that S. G.’s brother and cousin had been convicted of crimes,
and “found [it] highly unusual” that she was unaware of the charges against the brother.
He admitted that the potential jurors were not “excited about the voir dire process,” but
noticed that S. G. had her arms crossed before any questions were asked and “appeared to
be especially bored.” He saw that S. G. sat apart from the rest of the jurors during a
break; that behavior and the confrontation she reported having at the Forest Service made
him worried that she would not get along with the other jurors. He found S. G.’s claim to
law enforcement training “somewhat self-inflating,” and suspected that she had been
fired from the Forest Service because she no longer worked there despite having a
forestry degree. He thought that defense counsel had a rapport with S. G. and that she
was “overly impressed” with defense counsel; he worried that he might “have offended
[S. G.] in some fashion.” He pointed out that many prosecution witnesses, as well as
appellant, were African-Americans.

Defense counsel replied that he had not observed anything suggesting that S. G.
would be unfit to serve on the jury. Counsel thought much of what the prosecutor said
was “sheer speculation”; S. G., for example, might have left the Forest Service
voluntarily and not been fired. Counsel submitted that S. G. was attentive, honest, and
articulate in voir dire. It was “transparent” to him that the prosecutor did not want an
African-American juror in a case against an African-American defendant.

The court ruled that the defense had not made a prima facie case that S. G. was
excused because of her race, and that the prosecutor had in any event given valid neutral
reasons for the challenge. The court found the defense reasoning on the matter
“conclusory,” and thought it not at all unusual that the prosecution would want to remove
someone, regardless of race, whose brother was having problems on probation. The court
also observed that it did not find the prosecutor’s voir dire of S. G. “in any way
disproportionate to the other people. He didn’t have it already set up.”

On the foregoing record, even assuming that a prima facie case of discrimination
had been established, the prosecution met the burden of showing that the challenge was

not predicated on group bias. S. G.’s family member’s negative experiences with law
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enforcement were a well-recognized valid ground for the peremptory challenge. (People
v. Gutierrez (2002) 28 Cal.4th 1083, 1123-1124; People v. Turner, supra, 8 Cal.4th at p.
171.) The prosecutor also made various observations and judgments of S. G.— she was
not forthcoming about the charges against her brother, she was bored by the proceedings,
aloof from other jurors, and enamored of defense counsel—that constituted reasonable,
race-neutral grounds for challenging her. (People v. Reynoso (2003) 31 Cal.4th 903, 917
[well settled that challenge may be based on counsel’s personal observations].)

Accordingly, the court did not err in denying the Wheeler motion.

Appellant contends that the challenge to S. G. should be evaluated by comparing
her situation to those of others who were allowed to remain on the jury. He cites, for
example, jurors who reported negative experiences with law enforcement but were not
challenged. Our Supreme Court has cautioned against undertaking comparative juror
analysis for the first time on appeal, and we decline to do so here. (People v. Johnson,
supra, 30 Cal.4th at p. 1325; see People v. Johnson, supra, 47 Cal.3d at p. 1221 [difficult
to compare treatment of jurors who appear on paper to have been substantially similar].)
Appellant has not in any event identified any comparison that would change the outcome
given the range of personal observations the prosecutor made about S. G.

D. Lesser Included Offense Instruction”

Appellant contends that the jury should have been instructed on brandishing of a
firearm (Pen. Code, § 417) as a lesser included offense of assault with a firearm. This
contention is inconsistent with a host of decisions by Courts of Appeal holding that
brandishing is a lesser related, not a lesser included, offense of assault with a firearm.
(People v. Steele (2000) 83 Cal.App.4th 212, 218 [citing cases].) Appellant nonetheless
maintains that a contrary conclusion is required by People v. Wilson (1967) 66 Cal.2d
749, 764 and People v. Coffey (1967) 67 Cal.2d 204. This argument is untenable for the
reasons stated in People v. Steele, supra, at pp. 219-221.

" See footnote, ante, page 1.
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The judgment is affirmed.

We concur:

Reardon, J.

Sepulveda, J.

III. CONCLUSION

23

Kay, P.J.
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